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Commission to determine whether additional steps are necessary to reach a fair and
timely resolution of the matter. s

(c)  Publication of Information Concerning the Pending Case Docket.
Ongoing disclosure of information about the adjudication program caseload increases
awareness of the importance of the program, facilitates oversight of the program and
promotes confidence in the efficiency and fairness of the program by investors,
securities industry participants, self-regulatory organizations and other members of
the public. The Commission has directed the Secretary to publish in the SEC Docket
in the first and seventh months of each fiscal year sﬁmmary statistical information
about the status of peﬁding adjudicatory proceedings and changes in the Commission's
caseload over the prior six months. The report will include the number of cases
pending before the administrative law judges and the Commission at the beginning
and end of the six-month period. The report will also show increases in the caseload
arising from new cases being instituted, appealed or remanded to the Commission and
decreases in the caseload arising from the disposition of proceedings by issuance of
initial decisions, issuance of final decisions issued on appeal of initial decisions, other
dispositions of appeals of initial decisions, final decisions on review of self-regulatory
organization determinations, other dispositions on review of self-regulatory
organization determinations, and decisions with respect to stays or interlocutory
motions. For each category of decision, the report shall also show the median age of
the cases at the time of the decision and the number of tases decided within the
guidelines for the timely completion of adjudicatory proceedings.

FAIR FUND AND DISGORGEMENT PLANS

Rule 1100. Creation of Fair Fund.

In any agency process initiated by an order instituting proceedings in which the
Commission or the hearing officer issues an order requiring the payment of .
disgorgement by a respondent and also assessing a civil money penalty against that
respondent, the Commission or the hearing officer may order that the amount of the
disgorgement and of the civil money penalty, together with any funds received by the
Commission pursuant to 15 U.8.C. 7246(b), be used to create a fund for the benefit of
investors who were harmed.by the violation.
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Rule 1101. Submission of Plan of Distribution; Contents of Plan.
(a) Submission. The Commission or the hearing officer may, at any time,
order any party to submit a plan for the administration and distribution of funds in a
" Fair Fund or disgorgemént fund. Unless ordered otherwise, the Division of
Enforcement shall submit a proposed plan no later than 60 days after the respondent
has turned over the funds or other assets pursuant to the Commission's order imposing
disgorgement and, if applicable, a civil money penalty and any appealé of the
Commission's order have been waived or completed, or appeal is no longer available.
(b)  Contents of Plan. Unless otherwise ordered, a plan for the administration
of a Fair Fund or a disgorgement fund shall include the following elements:

(1) Procedures for the receipt of additional funds, including the
specification of any account where funds will be held, the instruments in which -
the funds may be invested; and, in the case of a Fair Fund, the receipt of any
funds pursuvant to 15 U.5.C. 7246(b), if applicable;

'(2) Specification of categories of persons potentially eligible to
receive proceeds from the fund;

(3) Procedures for providing notice to such persons of the existence
of the fund and their potential eligibility to receive proceeds of the fund;

(4)  Procedures for making and approving claims, procedures for
handling disputed claims, and a cut-off date for the making of claims;

(5) A proposed date for the termination of the fund, including
provision for the disposition of any funds not otherwise distributed;

(6). Procedures for the administration of the fund, including selection,
compensation, and, as necessary, indemnification of a fund administrator to -
oversee the fund, process claims, prepare accountings, file tax returns, and,
subject to the approval of the Commission, make distributions from the fund to
investors who were harmed by the violation; and

(7)  Such other provisions as the Commission or the hearing officer
may require. ' '

Rule 1102. Provisions for Payment.
(&)  Payment to Regisiry of the Court or Court-appointed Receiver, Subject
to such conditions as the Commission or the hearing officer shall deem appropriate, a
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plan for the administration of a Fair Fund or a disgorgement fund may provide for
payment of funds into a court registry or to a court-appointed receiver in any case
pending in federal or state court against a respondent or any other person based upon a
complaint alleging violations arising from the same or substantially similar facts as '
those alleged in the Commission's order instituting proceedings.

(b)  Payment to the United States Treasury Under Certain Circumstances.
When, in the opinion of the Commission or the hearing officer, the cost of
administering a plan of disgorgement relative to the value of the available
disgorgement funds and the number of potential claimants would not justify
distribution of the disgorgement funds to injured investors, the plan may provide that
the disgorgement funds and any civil penalty shall be paid directly to the general fund
of the United States Treasury.

R.u‘le 1103. Notice of Proposed Plan and Opportunity for Comment by
Non-parties.

Notice of a proposed plan of disgorgement or a proposed Fair Fund plan shall
be published in the SEC Docket, on the SEC website, and in such other publications
as the Commission or the hearing officer may require. The notice shall specify how
copies of the proposed plan may be obtained and shall state that persons desiring to
comment on the proposed plan may submit their views, in writing, to the Commission.

Rule 1104. Order Approving, Modifying, or Disapproving Proposed Plan.

At any time after 30 days following publication of notice of a proposed plan of
disgorgement or of a propbsed Fair Fund plan, the Commission shall, by order,
approve, approve with modifications, or disapprove the proposed plan. In the
discretion of the Commission, a proposed plan that is substantially modified prior to
adoption may be republished for an additional comment period pursuant to Rule 1103.
The order approving or disapproving the plan should be entered within 30 days after
the end of the final period allowed for comments on the proposed plan unless the
Commission or the hearing officer, by written order, allows a longer period for good

cause shown.

{
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Rule 1105, Administration of Plan. 7

(a) Appointment and Removal of Administrator. The Commission or the
hearing officer shall have discretion to appoint any person, including a Commission
employee, as administrator of a plan of disgorgement or a Fair Fund plan and to
delegate to that person responsibility for administering the plan. An administrator
may be removed at any time by order of the Commission or hearing officer.

-(b)  Assistance by Respondent. A respondent may be required or
permitted to administer or assist in administering a plan of disgorgement subject to
such terms and conditions as the Commission or the hearing officer deems appropriate
to ensure the proper distribution of the funds. '

(¢)  Administrator to Post Bond. If the administrator is not a Commission
employee, the administrator shall be required to obtain a bond in the manner
prescribed in 11 U.S8.C. 322, in an amount o be approved by the Commission. The
cost of the bond may be paid for as a cost of administration. The Commission may
waive posting of a bond for good cause shown.

(d)  Administrator's Fees. If the administrator is a Commission employee, no
fee shail be paid to the adminisirator for his or her services. If the administrator is not
a Commission employee, the administrator may file an application for fees for
completed services, and upon approval by the Commission or a hearing. officer, may
be paid a reasonable fee for those services. Any objections thereto shall be filéd .
within 21 days of service of the application on the parties. .

(e) Source of Funds. Unless otherwise ordered, fees and other expenses of
administering the plan shall be paid first from the interest earned on the funds, and if -
the interest is not sufficient, then from the corpus.

()  Accountings. During the first 10 days of each calendar quarter, or as
otherwise directed by the Commission or the hearing officer, the adminisirator shall
file an accounting of all monies earned or received and all monies spent in connection
with the administration of the plan of disgorgement. A final accounting shall be
submitted for approval of the Commission or hearing officer prior to discharge of the
administrator and cancellation of the administrator's bond, if any.

(g) Amendment. A plan may be amended upon motion by any party or by
the plan administrator or upon the Commission's or the hearing officer's own motion.:
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Rule 1106. Right to Challenge.

Other than in connection with the opportunity to submit comments as provided
in Rule 1103, no pérson shall be granted leave to intervene or to participate or
otherwise to appear in any agency proceeding or otherwise fo challenge an order of
disgorgement or creation of a Fair Fund; or an order approving, approving with
modifications, or disapproving a plan of disgorgement or a Fair Fund plan; or any
determination relating to a plan based solely upon that person’s eligibility or potential '
eligibility to participate in a fund or based upon any privaté right of action such person
. may have against any person who is also a respondent in the proceeding.
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