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Konkretisierung der §§ 31 und 32 WpHG fiir das Kommissionsgeschéft, den Eigenhan-
del fur andere und das Vermittlungsgeschift der Wertpapierdienstleistungsunterneh-
men vom 23. 8. 2001 (Fundstelle: Bundesanzeiger Nr. 165 vom 4. September 2001, S.
19217).
60 Kiimpel / Veil, a.a.0., S. 176 {.
61 Kiampel / Veil, a.a.0., S. 177 f.
62 BGH Urt. v. 5. 10. 1999, BGHZ 142, 345, 356.
63 BGB199 2
BGB199 3 10 30
Karl Larenz / Manfred Wolf, Allgemeiner Teil des
Biirgerlichen Rechts, 9. Aufl. 2004, S. 303 (§17 III. 20).
64 Kumpel / Veil, a.a.0., S. 178.
65 Kiimpel / Veil, a.a.0., S. 192.
66
25
295 2004 250

38
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2006
67 25
299
68 25
298 78
102
69 25
300
70 BGH Urt. v. 19. 6. 1970, BGHZ 54,188. 16 19
UWG1
78 102
71 25
301
72 25
301
73 25
301
74 25
304
75 25
303
76 McGuire, Consumer Protection under German Law, p.7.
7 Jauernig, a.a.0., § 241a Rn. 5 (Heinz-Peter Mansel).
78 McGuire, Consumer Protection under German Law, p.8.
7 Jauernig, a.a.0., § 661a Rn. 6 (Heinz-Peter Mansel)
80 32 271
81 32 272
82
13 1
50
51 186
215
222 1996
117 6 1 118 1 1 118 2 1 118 3 50
40 2004
6 1 1 1998
1
17 2 1 2000 18 2 1 2001
35 1 117 2000
141 2001 37 1 9 2002
35 1 271 2000
51
1 64

39

126

1995

47

2002



19 5 2002
75 10 49 2003

12 222 2004
49 126
21 157 2005
1768 33 2006
83 Cornelius Matutis, a.a.O., S. 83.
84 32 264
85 66 2
86 BGH Urt. v. 6. 7. 1993, BGHZ 123, 126.

BGH
65 5
87 (Discount-Broker)
86 1
2002
88 66 3
89 66 9
WpHG WpHG32 1 1
90 (B.2.3)
91 Kiimpel / Veil, a.a.0., S. 186.
92 66 11
93 66 11
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1993

(Code de la consommation)

(obligation d'information ou de renseignement)

1970

(démarchage téléphonique)

EU

41



1382

(obligation de conseil)

L.111-1
3
L.113-3
L.111-2 L.114-1
1L.121-18
L.121-1

(L.121-2 L.121-7 )
(DGCCRF)

(fraude) (falsification)

L.213-1 L.213-6 DGCCRF

42



EU

22

EU

dol’

EU

L.121-20-5

L.122-8
(abus de faiblesse)

ignorance

43

6

L.122-11

2004

(faiblesse)

(313-4



1116 1
dol
(reticence)
8 9
(dolus bonus)
1134
(dol principal)

(dol incident)
11

44

(manoeuvres)

(mensonge)

(bon dol)

10



faute;

13

1110 1

(erreur sur la personne)

(champ contractual)

45

12

(substance)

(erreur sur la substance)

(erreur obstacle)

14

(qualité)



(inexcusable)

(1ésion ; 15

16

1382

46



1993

7

26

1986

12

1

47

L.113-3

ordonnance;

17



L.121-23 1972 12

22 EU
L.121-18 1997 5
20 EU 2001 8 23
L.121-20-10
2002 9 23 EU
20056 6 6
L.111-1
(caractéristiques
essentielles)
L.111-1
1
18
2 1
19 2
L.113-3

48



L.114-1

500
L.136-1

L.121-18 L.121-19 L.121-23

L.311-8 20

L.114-1 <
L.136-1 <
>
L.121-23 (contrat a distance)
de rétractation) L.121-19
L.121-20
L.311-33
21
1 3,750
L.121-28
R.121-1 L.311-34

(

49

(delai



L.113-3 <
L.114-1
> L.136-1

L.121-1

2006 5 11 EU

EU

22

L.121-1

23

50

2007

24

7



1973 12 27

L.121-4

(annonce rectificative)

26

L.421-1

1963 7 2 ( 628 )

1193

2 37,500
L.121-6 L.213-1
L.121-3
(peine facultative)
L.121-4

(Bureau de Vérification de la Publicité)®

(Conseil Supérieur de ’Audiovisuel)

DGCCRF
L.121-2

L.121-1

27

51



(tromperies) (frauds) (falsifications)
L.213-1 L.218-7 (tromperie)
(fraude) L.213-1 (falsification)
1905 1 !
1978
DGCCRF
dol
2006 5 11 EU
EU
L.214-1 décret;

52

L.213-3

2007

L.213-1

7



L.213-4

L.213-1

28

DGCCRF

53

37,500
L.213-1

L.211-1

L.213-3



(Code monétaire et

financier) E

1997 5 20 EU
2001 8 23
20046 6 21 575
2000 6 8 EU
2002 7 12 EU

2003 8 1 ( 706 )
20056 6 6 2002 9 23
EU

L.121-27 L.121-18 L.121-19 L.121-20 L.121-20-1
L.121-20-3

54



L.341-12 L.341-16

14

E L.121-20-5

29

L.121-20

R.121-1 R.121-1-1

R.121-1-2
L.353-1
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1135 1602 L.111-1

30

1382

56



(intention de tromper)

( Terré = Simler = Lequette, Les Obligations, no234.

)
2 Paris, 13 mai 1987, D 1987. IR. 158.
3 Calais-Auloy = Steinmetz, Droit de la consommation, 6¢ éd., 2003, no56.

1 @— -
1 ( 1984)234

51997 5 20 2001 8 23 2000

6 8 2002 7 12

2004 6 21 (loi pour la confiance en 1'économie

numérique, LCEN) 2002 9 23 2005
6 6

6 74 3 (1999)463

7 2

NBL483 56 1991
102 3 78 1990
8 Cass. Civ. 3¢, 6 novembre 1970, Bull. Civ. III, n°587, JCP 1971, II, 16942, note J.
Ghestin.
9 Cass. Civ. 3¢, 2 octobre 1974, Bull. Civ. III, n°330.
10 Cass. Civ. 3¢, 21 février 2001, Bull. Civ. III, n°20.
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1 Cass. Civ. 3¢, 5 avril 1968, Bull. Civ. I1I,
n°156.
12 Cass. Com. 27 février 1996, Bull. Civ. IV, n°65 ; Cass. Civ. 1r¢, 3 mai 2000, Bull. Civ. I,
n°131 ; Cass. Civ. 3¢, 15 novembre 2000, Bull. Civ. III, n°171.
13 (1)
NBL482 22 1991
102 4 54 1990

14 Civ. 28 janvier 1913, S. 1913, 1, p. 487
15

104 1 6 1987
16 Cass. Civ. 1re, 13 février 2001, Bull.I, n°31.
17 Cass. Civ. 1re, 22 février 1978, D. 1978, p. 601, note Ph. Malinvaud.
18 Paris, 4 février 2003, JCP 2003, II 10079, note Ph. Stoffel-Munk.
19 Rennes, 30 janvier 1998, Contrats, conc., consom. 1998, comm. n°152, p. 19, note G.

Raymond.
20

77T 9 60 2005
21 Cass. Civ. 1re | 15 mai 2003, Bull. Civ. I, n°132.
22 Cass. Crim., 12 novembre 1986, Bull.crim. n°861.

Cass. Crim., 13 mars 1979 Bull.crim, n°861.
24 Cass. Crim., , 21 mai 1984, Bull. crim., n°185.

186 142 1986
26 Cass. Crim., 27 mars 1996, Bull. crim., n°139.
27 Ass. Plén. 8 juillet 2005, D. 2005, Ad, p. 1997.
28 Cass. Crim., 12 avril 1976, D. 1977, p. 239, note J. Cl. Fourgoux. ; Cass. Crim., 6 avril
2004, Bull.crim., n°86.
29 Paris, 4 février 2003, JCP 2003, II , 10079, note Ph. Stoffel-Munck.
30 Cass. Civ. 1re, 27 juin 1995, Bull. Civ. I, n°287
Cass. Civ. 1re, 1ler décembre 1998, Bull.
Civ. I, n°334
Cass. Civ. 1re, 19 décembre 2000, Bull. Civ.
I, n°325
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1992

1992

1947

20

30

1838

59

19

1992



1992

6 228
annulled

(b)

(b) @)

reclame / Misleading publicity

194

60

8

196
194

1992

(@)

a j
194

vernietigbaar/can be

a

j

Misleidende



- o o o o

g.
h.
i.
J-
6 194 195 1
195 2
196 1
(a) (b)
196 2 195 2
196 196
196
196 3
9
6 194
3 44 3 10
Colportagewet/Door-to-door Sales Act 118 b
12
3
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13

Colportagewet / Door-to-door Sales Act 14
15

1995 1
8
Economic Offences Act
doorstep sales

agreements that are not recorded in a formal contract 16
9

Economische Controledienst / Economic Monitoring
Service 17

1997 97/7/EC 10 1998

Telecommunicatiewet / Telecommunication Act 18

19
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opt-out system 20

2002

"Directive for the Protection of

Personal Data and Privacy in the E-communications Sector, Council Directive 2002/58"

2004 5 19
OPTA
OPTA
Affairs
24
OPTA
25 OPTA

27
28
Direct Marketing
Association 29
Telemarketing”
E-mail (Code e-mail)”

3 44 4
of circumstance

2003 10 31
2003 12 21

22

23

Onafhankelijke Post en Telecommunicatie Autoriteit
Ministerie van Economische Zaken/Ministry of Economic

OPTA
OPTA

26

2005

DDMA Dutch Dialogue Marketing

"Code

30 “Code Verspeiding Reclame via

31

door misbruik van omstandigheden / abuse
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348

35

305a
39

2006

33

6 248

37

305a 305b

64

44

NGO

32

44

36

6 196

38



42

SER Sociaal-Economische Raad/Social and Economic Council 43
SER 1950 Wet op de bedrijfsorganisatie /
Industrial Organisation Act

SER @
)
40 3 3
(4) SER Merger Code
(5) 44
(RN )
1995 SER
45
SER
SER SER
SER
SER
6
6 6 18

SGC

SGC Stichting Geschillencommissies voor Consumentenzaken/Foundation for
Consumer Complaints Boards 46
SGC 1970 SGC
SGC
SGC

SER
SER

Consumentenbond Consumers’ Association 47
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Consumentenbond

Consumenbond

48

49

SER

EU

8

HAANAPPEL and MACKAAY, NIEUW NEDERLANDS
BURGERLIJK WETBOEK — HET VERMOGENSRECHT, Kluwer 1990
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3

3

305a

305b

167

194

305a
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195

196

1. 194
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3. 195 2

167 3

6 228
1.

a

b

c
2.

6 248
1.
2.
1.
2.
Artikel 8

Het is een colporteur of een onderneming waarin of voor rekening waarvan een
colporteur werkzaam is, verboden:

a. handelingen te verrichten of te doen verrichten als bedoeld in artikel 1, eerste lid,

69



onder c, indien de colporteur weet of redelijkerwijs moet vermoeden dat de
verplichtingen die daaruit voor de desbetreffende particulier kunnen voortvloeien, niet
in overeenstemming zijn met diens draagkracht;

b. een mededeling te doen of te laten doen die misleidend is ten aanzien van een of meer
van de onderwerpen, genoemd in artikel 194 van Boek 6 van het Burgerlijk Wethoek;

¢. meer dan een overeenkomst als bedoeld in artikel 1, eerste lid, onder c, te sluiten of te
doen sluiten indien redelijkerwijs moet worden aangenomen dat daarmee wordt beoogd
een of meer van de betalingen die de desbetreffende particulier per overeenkomst moet
verrichten, te doen blijven beneden het in artikel 26, eerste lid, bedoelde bedrag;

d. handelingen te verrichten of te doen verrichten die bij algemene maatregel van
bestuur als onbehoorlijke gedragingen zijn aangemerkt.

70



1 7 5 7 13

2 HONDIUS, Ewoud, “Disclosure, Misrepresentation and Unsolicited Offers in Dutch
Consumer Law” (2006) 4

109 4 5
661 1994 2
669
3 SOCIAL and
ECONOMIC COUNCIL 2006 3 6
Polder Model
4 2 664 669
109 4=5 623 1994
5 1809 1811 1838
4 624 625
1838 19 20
6
2006 3 6
7 6
8
47 2 205 3 503 1997 2 233
9 2 671 8 232 233 8 232
10 6

11 Colportagewet (Stb. 1973, 438), as last amended by Act of 16/11/1995 (Sth. 574).

12 The Institute fuer Europaeishes Wirtschafts- und Verbraucherrecht e.V., Study on
the Feasibility of General Legislative Framework on Fair Trading (November 2000),
volume 3 (available at
http://europa.eu.int/comm/dgs/health_consumer/library/surveys/sur21_vol3_en.pdf),

p.178 "EU study”
13 6
14 11

15

http://europa.eu.int/youreurope/nav/nl/citizens/factsheets/nl/consumerprotection/canvas
sing/en.html EU study 12 p. 178
16 6

17
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Department of Trade and Industry DTI Consumer
Benchmarking Project
http://www.dti.gov.uk/ccp/topics1l/pdfl/benchnether.pdf
DTI

18 Wet van 19 oktober 1998, houdende regels inzake de telecommunicatie (Stb. 1998,

610).

19 1995
Alpine Investments BV v. Minister van Financien, Case C-384/93,

[1995] E.C.R. 1-1141, [1995] 2 C.M.L.R. 209.

cold-call EU 49 an unlawful restriction on the free flow
of services

20 EU study 12 p.173

21 http://www.sophos.com/pressoffice/news/articles/2003/12/sa_euspamlaws.html

22 Stbh.2005, 609 2006 1

http://www.ivir.nl/wetten/telecom/telecommunicatiewet.pdf

23 http://www.opta.nl/asp/en/newtelecommunicationsact/

24 http://www.opta.nl/asp/en/ http://www.opta.nl/asp/en/aboutopta/history.asp

25 https://www.spamklacht.nl/

26 http://www.opta.nl/asp/en/consumers/

27 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005
concerning unfair business-to-consumer commercial practices in the internal market
and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and
2002/65/EC of the European Parliament and of the Council and Regulation (EC) No
2006/2004 of the European Parliament and of the Council (Unfair Commercial Practices
Directive)

28 6

29 http://www.dmsa.nl/

30 http://admin2.campaigner.nl/users/ddma/files/70252893-telemarketing.pdf

31

http://admin2.campaigner.nl/users/ddma/files/88788614-code%20verspreiding%20recla
me%20via%?20e-mail.pdf

32 2 672 HONDIUS, supra note 2, pp6-7
33 6

34 11

35 EU study 12 p. 178

36 2 673 674

37

38 2 683 684

39 6

40

4 SER 3

42 SER 3 DTI
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49

21
http://lwww.ser.nl/

http://www.ser.nl/overdeser/default.asp?desc=en_taken

http://lwww.sgc.nl/

http://www.ser.nl/default.asp?desc=en_faq_1

http://www.consumentenbond.nl/?ticket=nietlid

SER
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Howells

(Office of Fair Trading:

85/577/ECC

74

)



2002/58/EC

Code of Practice

PRIN (Principles for Businesses)
COB (Conduct of Business)

caveat emptor
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(contracts uberrimae fidei)

(fiduciary relation)

(confidential relation)

Misrepresentation

Fraud Innocent
Misrepresentation

10 Cmnd 1762
Hedley Byrne & Co., Ltd v.
Heller & Partners, Ltd.,[1964]A.C. 465
Misrepresentation Act

Consumer Credit Act 1974, 2006
Department of Trade and
Industry —

Consumer Credit Act 2006

25000
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(bailment) 25000

25000

(information
sheet)

The Consumer Protection
(Cancellation of Contracts Concluded away from Business Premises) Regulations 1987
No.2117
EC Directive 85/577/ECC, OJ
1985 L372/31

s55 Consumer Credit (Disclosure of Information) Regulations 2004 SI 2004 No.1481.
s60, 61, Consumer Credit (Agreements) Regulations 1983 SI 1983 No0.1553.

s62, 63, ibid.

s64, ibid.

s65, ibid.

a b W N P
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s3(2);

s2(1)

s4(1)

s4(4)

s4(3)

(The Financial Services and Markets Act 2000)
Financial Services Authority. "FSA”

FSA
(High Level Standard)
(Business Standard)
(http://[fsahandbook.info/FSA/html/handbook/ )

Insurance: Conduct of Business
(IcoB)4.2.2 4.2.8
FSA
FSA

IDD(Initial Disclosure Document)
IDD
ICOB Annex 1
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IDD
Key Facts Document. (Key Features
Document)
Key Facts Document

(Estate Agents Act 1979 s18, Estate Agents
(Provision of Information) Regulation 1991 SI 1991 No0.859) (Package Travel,
Package Holidays and Package Tours Regulation 1992 S| 1992 No0.3288)

4.,
The Association of British Travel Agents (http://www.abta.
com/) Code of Conduct 1.3
1.6 1.9
1.
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The Consumer Protection (Cancellation of
Contracts Concluded away from Business Premises) Regulations 1987 No0.2117
s4(5))
s49

“Doorstep Selling a report on the market study” (May2004,
http://www.oft.gov.uk/NR/rdonlyres/DOB198FE-DB7E-42E3-B9C4-A819D3D7388D/0/of
t716.pdf) "Doorstep Selling and Cold Calling” (July 2004,
http://www.dti.gov.uk/consultations/files/publication-1234.pdf)

The Privacy and Electronic Communications (EC
Directive) Regulations 2003, SI 2003 No0.2426

instigate

s20(1)a,(2)

s20(1)b)

(Office of Communications: OFCOM)

s25(1)
s20(1)c

s19(1)(2)

s21(1)
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s26(1)

$22(2)

522(3)
s30(1)
s32
Data Protection Act 1998

s2(1)(e)

Directive 2002/58/EC, OJ 2002 L201/37

COB3.10.3(http://fsahandbook.info/ FSA/html/handbook/
COB/3/10)

COB3.5.5

The Direct Marketing Association: DMS
Code of Practice http://www.dma.org.uk/content/Pro-Code.asp
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14.4,14.8

14.4, 145, 14.7

14.4

Financial Services and Markets Act 2000

PRIN (Principles for Businesses) 2.1.1
http://fsahandbook.info/FSA/html/handbook/PRIN/2/1

COB (Conduct of Business) CcOB5.3
http://fsahandbook.info/FSA/html/handbook/COB/5/3
COB5.3
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COB5.3.1

COB
5.3.5(1)
COB 5.3.5(3)
Suitability Letter COB5.3.14
COB 5.3.16
COB 5.2 Know your
customer COB 54
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1)
2) ! 3)
a) 1933 (Securities Act of 1933(15 U.S.C. 88 77a et seq.))
b) 1934 Securities Exchange Act of 1934(15 U.S.C. 8878aet seq.)
1929 1933 11
1934
SEC
(15U.S.C. 78j) 1933 1934
SEC 10b-5
C) (Truth-in-Lending Act (TILA )(15 U.S.C. Sec.1601 et seq.));

Z( Regulation Z 12 CIFR. § 226.18 b.))
(The Home Ownership and Equity Protection Act of 1994 (HOEPA)(15 U.S.C. 88 1601 et
sed.))

(credit terms)

(15 U.S.C. § 1601(a))
d) Real Estate Settlement Procedures Act of 1974 (RESPA), (12 U.S.C.
Sec. 2601 et seq.)

e) (Magnuson-Moss Warranty Act-Federal Trade Commission
Improvement Act (15 U.S.C. 88 2301 et seq.)); (16 C.FR.
§702.3(a)(1))

(15U.S.C. §2301 et seq. )
(Common Law Fraud and Misrepresentation Doctrines)

; , (comment) (illustration)
1991
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a) (Restatement (2nd) of Torts,
Misrepresentation 8525 et seq.)

b) (Restatement (2nd) of Contracts § 159)
C) (Fraud (actual and constructive))
d) (Duress, Undue Influence and Unconscionability)
e) (Fiduciary Duties)
a) (Federal Trade Commission Act (15 U.S.C.A. § 45(a)(1))
5 (@ (unfair methods of competition)

(unfair or deceptive acts or practices)

12 (15U.S.C.852) FTC 5
b) (Uniform Deceptive Trade Practices Act (U.D.T.PA)) (7
U.L.A. §325) (Uniform Consumer Sales PracticesAct (7 U.L.A. §

240) (Master ed. Supp. 1971 to 1976))

c)
349 (N.Y.C.L.S. Gen. Bus. § 349)
d)
(Ohio Consumer Sales PracticesAc, O.R.C. 8§1345.01 et seq. )
€)

(Indiana Deceptive Consumer Sales Act, (I.C. 24-5-0.5 et seq.))

f)
(Washington Consumer Protection Act(Rev. Code Wash. 19.86))

E
a) CAN-SPAM  (Unsolicited Commercial Email Controlling the Assault of Non-Solicited
Pornography and Marketing Act of 2003 ("CANSPAM") (15 U.S.C. 88 7701 et seq.))

CAN SPAM CAN SPAM (16 C.F.R. Part 316)
b (* Do-not-call Registry” 16 C.F.R. § 310.8)
FTC 1-888-382-1222 (TTY 1-866-290-4236)
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DONOTCALL.GOV.

http://www.ftc.gov/bcp/conline/pubs/alerts/dncverifyal rt.pdf
c California Telephone Seller’'sAct  Cal. Bus. & Prof.
Code § 17511

d) Telephone Privacy Act (Ind. Code Ann. 88
24-4.7-1-1 to 24-4.7-5-6)

(http://www.in.gov/attorneygeneral/tel ephone/ )

(888) 834-9969

e)
(New York's Telemarketing Rule: G.B.L. § 399-p)
(automatic dialing-announcing device)
Telemarketing Abuse Act: G.B.L. § 399-pp

(Unsolicited Telefacsimile Advertising: G.B.L. § 396-aq)
a) ((Mailing of unordered merchandise) 39 U.S.C. § 3009)
b) ((Duty of receiver) Ind. Code Ann. § 24-5-5-1))
c)

((Voluntary and unsolicited sending of goods or services; Receipt as
unconditional gift.) Cal. Civ. Code § 1584.5))

(New York Stock Exchange (NY SE))
(National Association of Securities Dealers (NASD))
(SRO) SEC
(C.F.R. 240(15)(g)(1-9))

a) NASD 2310
NASD 2310(NASD Rule 2310)
(Recommendations to Customers (Suitability))
b) NY SE Rule 405
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NY SE

1)
2) 3)
(Half Truth) (Misrepresentation)
1933 (Securities Act of 1933(15 U.S.C. § 8 77a et seq.))
1929 caveat emptor
4
SEC
5 SEC (15 U.S.C. 8 77(c)(d)(e) )
11
11
11
11 12

(15 U.s.C. 8 8 771, 77k)
SEC
about/whatwedo.shtml)  SEC
SEC
ancillary relief

78u(d)(2))

87

(http://www.sec.gov/

SEC

(15 U.S.C. 78u-1,



1934 (Securities Exchange Act of 1934(15 U.S.C. § § 78a et

seq.))
1934 15 U.S.C. S. 8 § 78a et seq.
secondary trading markets 1934 SEC
15U.S.C. 78j(2006). 1933 1934
SEC 10b-5
Herman & MaclLean v.
Huddleston, 459 U.S. 375, 380 (1983). (
)
(statement)
10b-5
SEC 1933
SEC
(refer)
SEC
ancillary relief SEC
(bar order) (15 U.s.C. &8 78u-1, 78u(d)(2))
Sarbanes-0xley 1,000,000
10 5,000,000 20 2,500,000
25,000,000 (15 U.S.C. § 78ff)

(Truth-in-Lending Act (TILA)(15U.S.C.S. Sec.1601 et seq.));
Z( Regulation Z 12 C.F.R. § 226.18 b.))
(The Home Ownership and Equity Protection Act of 1994 (HOEPA)(15 U.S.C.
§ § 1601 et seq.))
(Truth-in-Lending Act (TILA)

Office of Management and Budget
Federal Reserve (credit terms)

(15 U.S.C. § 1601(a))

(amount financed)
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(finance
charge) (Total
of Payments)

(15 U.S.C. § 1638)

2 2000

TILA

Home Ownership and Equity Protection Act
of 1994 (HOEPA)) 15 U.S.C. § & 1601 et seq.

HOEPA  TILA (15USCA § § 1602(aa), 1610, 1639, 1640)
TILA
(15 U.S.C.
§ 1639(a)(1)), 15 U.S.C. & 1639(b)(2).)
HOEPA
2 2,000
3

(12 C.F.R. 8 § 226.15, 226.23)
(The Department of Housing and Urban Development( HUD))  HOEPA
HOEPA

15 USCA 1607(e)(1)

HOEPA HOEPA
5,000 1
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10 Bryan v. Mortgage Capital Resource Corp. ,
197 F. Supp. 2d. 1357 (N.D. Ga. 2002) Anderson v. Wells Fargo Home
Mortg., Inc., 259 F. Supp. 2d 1143 (W.D. Wash. 2003)

Real Estate Settlement Procedures Act of 1974 (RESPA),
(12 U.S.C. Sec. 2601 et seq.)

RESPA 1974 (12 U.S.C. § § 2601 to 2117)
(Administrator of Veteran Affairs) (Federal Deposit
Insurance Corporation) (Director of the Office of

Thrift Supervision)
(12 U.S.C. § 2603(a)) RESPA
(12 U.S.C. § 2607 (d)

)
RESPA
(12 U.S.C.§8 2601)
RESPA (secured by first or
subordinate lien on residential property) (federally related
mortgage loan) (12 U.S.C.8 2602(1)(A))
(12 U.S.C. § 2602(1)(B)(1))
RESPA
(12 U.s.C. 8§
2603(a))
RESPA
TILA (state deceptive trade practice
violations)
1,000
500,000 (loan servicing
agency’ s net worth) (12 U.S.C. & 2605)
HUD RESPA
10,000
(12 U.S.C. § 2607(d)(1))
6 2

First Federal Sav. & Loan Asso. v. Greenwald, 591 F.2d 417 (1st Cir., 1979)
United States v. Graham Mortg. Corp., 720 F.2d 414 (6th Cir.,
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1984)

(Magnuson-Moss Warranty Act-Federal Trade
Commission Improvement Act (15 U.S.C. § § 2301 et seq.));
(16 C.F.R. 8 702.3(a)(1))

(15U.S.C. § 2301l etseq.)

FTC(Federal Trade Commission) (Attorney General)
(15 U.S.C. § 2310(c))

(15 U.S.C. § 2303)

(15
U.S.C. § 2308. (15U.S.C.
§ 2302, 16 C.F.R. Section 702.3(a)(2).) “ ” “
FTC
(15 U.S.C. § 2310(d)(1))
(15 U.S.C. § 2310(d)(2))
25
50000 100 (15

U.S.C. § 2310(d)(3))

(Common Law Fraud and Misrepresentation Doctrines)

Restatement (2nd) of
Torts, Misrepresentation § 525 et seq.
552 1
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(Restatement (2nd) of Contracts

§ 159)
159 (assertion)
(statement)
160 161
161(1)
162(2)
Fraud (actual and constructive)
(false) (falsity)
(reckless disregard) Block v. Block, 165 Ohio St. 365, 377

(1956), 19 Ohio Jurisprudence, 335, Section 24; Restatement (Second) of Torts
§ 525-26 (1977)

60A N.Y. Jur. Fraud and Deceit § 14

( Rice v. Strunk, 670 N.E.2d 1280, 1289(Ind. 1996))
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Rice v. Strunk, 670 N.E.2d 1280, 1284 (Ind.

1996)
(Duress, Undue Influence and Unconscionability)
(contractual volition)
(Steffen v. Refrigerator Discount Corp., 205 P.2d
727(1949))
(Fiduciary Duties)
Restatement (2nd) Agency 8 381,Uniform Partnership Act (1914)
§ 20

(Federal Trade Commission Act (15U.S.C.A. 8 45(a)(1))
5 (a) (unfair methods of competition)
(unfair or deceptive acts or practices)

12 (15 U.S.C.§ 52) , FTC 5

15 (a)

Uniform Deceptive Trade Practices Act

(U.D.T.P.A.) (7 U.L.A. 8§ 325) (Uniform Consumer Sales
Practices Act (7 U.L.A. 8 240) (Master ed. Supp. 1971 to 1976))

349
((deceptive and misleading business practices (G.B.L. § 349)
50
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1,000 3
10,000

Small v. Lorillard
TobaccoCo., 94N.Y. 2d 43, 720 N_.E. 2d 892, 698 N.Y.S. 2d 615 (1999 ).; (Consumer
Law 2005 Update, available at http://www.consumerlaw.org/links/content/
CONSUMERLAW2005F INAL .pdf

Ohio Consumer Sales Practices Act, 0.R.C. § 1345.01
et seq.

(Clayton v McCary,
426 F Supp 248 (1976, DC Ohio).)

(Indiana Deceptive Consumer Sales Act, (1.C. 24-5-0.5 et

seq.))
18
(Ind. Code
24-5-0.5-3)
Unfair pricing
(Washington Consumer Protection Act(Rev. Code Wash.
19.86))

200 500

(State v Ralph williams " North West Chrysler Plymouth, Inc., 87 Wash 2d 298,
553 P2d 423, (1976).)
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CAN-SPAM Unsolicited Commercial Email Controlling the Assault of
Non-Solicited Pornography and Marketing Act of 2003 (" CANSPAM") (15 U.S.C. 88
7701 et seq.)

CAN SPAM CAN SPAM (16 C.F.R. Part 316)
FTC (15 U.S.C. § 7706(a))
(Office of the Comptroller of the Currency (OCC) ) (Federal Reserve
Board) (Federal Deposit Insurance Corporation (FDIC)
CAN-SPAM FTC (8
18(a)(1)(B),15 U.S.C. § 57a(a)(1)(B))
E
CAN SPAM E (15 U.SC. §
7702(16)(A))
15 U.SC. 8
7702(13), 18 U.S.C. 8§ 1030(e)(2)(B) E
E
E
E

(15 U.S.C. 88 7704(a), (d); 16
C.FR. 8§ 316.4(a); See also The CAN-SPAM Act: Requirements for Commercial Emailers
available at http://www.ftc.gov/bcp/conline/pubs/buspubs/canspam.htm)

FTC ISP
(15 U.S.C. § 7706(b))
10,000 (civil penalty)
cease-and-desist orders) (injunctive relief)
equitable relief (15 U.S.C. § 7706(e); 15 U.S.C. §45(1).)
5 (15 U.S.C. §7703(b) )
(
)
250 2,000,000 (15U.sC. 8

7706(f) )

ISP
250 2,000,000
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CAN SPAM
"opt-out”
“opt-in” E

"Do-not-call” Registry 16 C.F.R. §310.8
FTC agency rule
Telemarketing Sales Rule, 16 C.F.R. 310)
(Telemarketing and
Consumer Fraud and Abuse Prevention Act of 2003(15 U.S.C. 88 6101 — 08)

FTC Federal Communications Commission (FCC)
5
FTC 1-888-382-1222 (TTY 1-866-290-4236)
DONOTCALL.GOV. http://www.ftc.

gov/bcp/conline/pubs/alerts/dncverifyalrt.pdf

(federal savings and loans)

(http://www.ftc.gov/bcep/ conline/pubs/buspubs/tsrcomp.htm#exceptions)
(16 C.F.R. §310.8(a) )
(16 C.F.R. § 310.8(b))
25 7,375 5
(16 C.F.R. § 310.8 (2003); http://www.ftc.gov/bcp/conline/pubs/buspubs/tsrcomp.htm#require

ments )

FTC 50,000
11,000
(http:/Iwww.ftc.gov/bep/conline/pubs/buspubs/
tsrcomp.pdf  at 54)

California Telephone Seller’'sAct  Cal. Bus.
& Prof. Code § 17511
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(Cal. Bus. & Prof. Code § 17511.1(a) — (d)), 8
17511.1(e))
(Consumer Law Section of the Department of
Justice) (Cal.
Bus. & Prof. Code 88 17511.4(a) — (q))

100,000 (bond)
(Cal. Bus. & Prof. Code 88 17511.3 —17511.12)
(Cal. Bus. &
Prof. Code 8§17511.12)

(home solicitation contract)
25
(Cal. Civ. Code 1698.5)
3
(Cal. Civ. Code § 1689.5,Cal. Bus. & Prof. Code § 17511.5)
Cal. Bus. & Prof. Code §8 17511.8, 17511.9

(criminal violation) (Cal. Bus. & Prof. Code 8§
17511.10, 17511.12)
2500
10000
1 (Cal. Bus. & Prof. Code §8 17511.8, 17511.9)
Telephone Privacy Act (Ind. Code
Ann. 88 24-4.7-1-1 to 24-4.7-5-6)
(The consumer protection division of
the office of the attorney general.) Ind. Code Ann. § 27-4.7-3-3
http://www.in.gov/attorneygeneral/
telephone/ (888) 834-9969
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(Ind. Code Ann.
§ 24-4.7-4-2)
(Ind. Code Ann. §
24-4.7-4-4)

(Ind. Code Ann. § 24-4.7-2-2).

(Ind. Code § 24-4.7-3-3)

10,000 25,000

(Ind. Code Ann. 88 24-4.7-5-1 to

24-4.7-5-6)
(New York’s Telemarketing Rule: G.B.L. § 399-p)
automatic dialing-announcing device
50
Telemarketing Abuse Act: G.B.L. § 399-pp
(Unsolicited Telefacsimile Advertising: G.B.L. §
396-aa)
100
((Mailing of unordered merchandise) 39 U.S.C.
§ 3009)

((Duty of receiver) Ind. Code Ann. § 24-5-5-1))
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((Voluntary and unsolicited sending of goods or services; Receipt
as unconditional gift.) Cal. Civ. Code § 1584.5))
FTC

(15 U.S.C. § 45(a)(1))
FTC (39 U.S.C. § 3009)

(Ind. Code Ann. § 24-5-5-1, Cal. Civ. Code § 1584.5)

(39 U.S.C. § 3009, Ind. Code
Ann. § 24-5-5-1, and Cal. Civ. Code § 1584.5)
10,000

New York Stock Exchange (NY SE)
National Association of Securities Dealers (NASD)
(SRO) SEC
C.F.R. 240(15)(g)(1-9)

NASD 2310

NASD 2310 NASD Rule 2310

Recommendations to Customers (Suitability)

http://www.sec.gov/answers/suitability.htm

NASD

NASD
2310(a)

99



(NASD 2310(a))

SRO (NASD Department of Enforcement v. Beldon, available at
http://www.nasd.com/web/groups/enforcement/documents/nac_disciplinary_decisions/nasdw
_006984.pdf.)

SRO (See,
e.g., Porter v. Shearson Lehman Bros., 802 F. Supp. 41, 63 (S.D. Tex. 1992))

(Shearson/American Exp., Inc. v. McMahon, 482 U.S. 220 (1987).)
SRO
(SRO

NASD, SANCTION GUIDELINES, available at http://www.nasd.com/web/
groups/enforcement/documents/enforcement/nasdw_011038.pdf )

NASD 1939 (Rules of Fair Practice)

(David E. Robbins, Internet Trading Cases and Online Suitability Issues,

1196 PLI/CORP. 513, 554 (2000).)

(M NASD, The Arbitrator’s Manual, available at http://www.nasd.com/web/
idcplg?ldcService=SS _GET_PAGE&nodeld=810.)
10b-5 fraud
SRO NASD 2310

NY SE Rule 405
NY SE

100
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Part

Below are cases involving legal issues categorized as follows in Japanese consumer contracts
law: ‘Suitability Rule’; ‘Offer of Assertive Judgment’; ‘Fraudulent
Information/Misrepresentation’; ‘Intentional Failure to Give Notice "; and ‘Unsolicited Offer’.

Please write with regard to each case, how these legal issues would be categorized and how
they are dealt with under your country’s law. Please provide examples of cases that illustrate
each of these issues.

CASES:

Suitability Rule:

What is the effect on a contract of the seller using inappropriate methods or undue influence to
induce a consumer to enter into the contract?

1. A door-to-door salesperson from a telephone company sold a man of 80 years old a telephone
machine featuring highly advanced functions with a 7 year lease contract that had a one
million yen fee. The elderly man, living in a small house on a pension, does not need a
machine with complicated functions which are too difficult to use, and he cannot afford to pay
the lease fee. His family member wants to cancel the lease contract.

2. A salesman induced a man on welfare to buy a membership in a luxurious resort. He wants
to cancel the contract because he cannot make payments under it, but has been told that he has
to pay a penalty fee.

3. After being induced by a door-to-door sales remodeling agent to enter into an expensive

contract to remodel his house, a 70 year old man lost all the money he had saved for his old age.

Similar type: Abuse of circumstances

Is an effect of a transaction denied if a salesman forces a consumer to make a contract by
exploiting dependent relationship between parties?

Offer of Assertive Judgment

What is the effect on a contract of a salesperson inducing a consumer to enter into the contract
based on the salesperson’s assertive judgment? Also, what types of assertive judgment are
considered to be illegal?

app. 3



4. A consumer was induced by a person in a securities company to buy foreign bonds by phone.
Since the salesperson said the Japanese yen wouldn’t appreciate for a period of time, he bought
them. Immediately after that, the yen did appreciate, and the consumer wants to cancel the
contract

5. A person in charge in a securities company said by showing past data, “So far, we haven't
experienced any of these products falling below par value, and this will continue in the future”.
Based on this judgment, the consumer made a contract to buy such financial products. The
products fell below par value and the consumer wants to cancel the contract.

Fraudulent Information/ Misrepresentation

What is the effect on a contract when the consumer has relied on the seller’s fraudulent
information or misrepresentation? What if the consumer had been notified of such information
in the past?

6. In a sale of residential lands, a consumer made a contract believing the seller’s
representation that there was no problem with the land, though there was a cliff nearby.
However, the buyer later discovered that he could not construct a house on the land as planned,
but would have to first construct a supporting wall. He wants to cancel the contract.

7. A consumer made a contract to receive TV broadcasting after the company salesperson
explained that the contact could be cancelled at any time. However, the fact was that he could
not cancel it for four years. As he would not have entered into the contract if he had known
this fact, he wants to cancel it.

Intentional Failure to Give Notice

What is the effect on a contract when the seller intentionally fails to inform the consumer of
certain important facts? What if this failure is caused by negligence?

8. A consumer bought a flat on the first floor of a building, believing the seller's promise of a
“good view and much sunshine” due to vacant land next to the building. Half a year later, a new
building was constructed on the vacant land which obstructed the good view and sunshine. The
seller intentionally did not reveal the building plan next to the flat though they did know about
the plan. Would this case be treated differently if the seller did not know about the building
plan but could have easily found out by making a simple examination?

9. A consumer bought a cellular phone when the shop was advertising that there was a
reduction by 20 % of the price of two weeks earlier, but two weeks later, the same phone was
reduced to half the price. The salesperson knew the shop would lower the price but did not tell
the customer.

app. 4



Unsolicited Offer

10. A consumer was stopped by a seller on the street and was given an explanation of goods for
many hours at a coffee shop (not in the seller’s office) . The consumer was not interested in
purchasing the goods, but entered into contract after the seller told him he was obliged to
because of the long explanation given. (also Abuse of Circumstances in Japan)

11. A consumer was led into a seller’s office after being told by the seller that he only wanted to
tell him about a profitable business prospect. The seller then prevented him from leaving by
starting to explain other goods, and the consumer finally made a contract with him.

12. A remodeling business agent visited the house of a 65 year-old man and talked him into
entering a contract even though he had posted a notice saying “No Door-to-door Sales!” on his
entrance. How would the outcome of this case be different if, having received a telephone call
from the old man, the agent visited his house and induced him into a more expensive
remodeling job than he wanted?

app. 5



(Suitability Rule)

What is the effect on a contract of the seller using inappropriate methods or undue influence to

induce a consumer to enter into the contract?

1. A door-to-door salesperson from a telephone company sold a man of 80 years old a telephone
machine featuring highly advanced functions with a 7 year lease contract that had a one million
yen fee. The elderly man, living in a small house on a pension, does not need a machine with
complicated functions which are too difficult to use, and he cannot afford to pay the lease fee.

His family member wants to cancel the lease contract.

BGB312 1 1 1
BGB312
BGB312 1 1 3
BGB312
BGB13 2
BGB312 3 BGB355

app. 6



823 2 4

BGB823 2

BGB823 2

BGB280 °

2004 Celle

2. A salesman induced a man on welfare to buy a membership in a luxurious resort. He wants to
cancel the contract because he cannot make payments under it, but has been told that he has

to pay a penalty fee.

BGB138 6

BGB481 7 BGB485 8

app. 7



BGB481

BGB309 6 ¢

1 2 BGB138

UWG3 10

3. After being induced by a door-to-door sales remodelling agent to enter into an expensive

contract to remodel his house, a 70 year old man lost all the money he had saved for his old age.

BGB312 1 1

BGB13
BGB14 1

app. 8



VZBV

(Similar type : Abuse of Circumstances)

Is an effect of a transaction denied if a salesman forces a consumer to make a contract by

exploiting dependent relationship between the parties?

BGB138

(Vertrauensstellung)

(Bedrangnis)

(1) UWG

uwGs 3 12

@)

app. 9



BGB138

BGB123 13

UWG uwesa 1

UWG3 15
®)

BGB312

4)

uwesa 1 2

UWG3 5 16

(Offer of Assertive Judgment)

app. 10

BGB123



What is the effect on a contract of a salesperson inducing a consumer to enter into the contract
based on the salesperson's assertive judgment? Also what types of assertive judgment are

considered to be illegal?

4. A consumer was induced by a person in a securities company to buy foreign bonds by phone.
Since the salesperson said the Japanese yen wouldn’t appreciate for a period of time, he bought
them. Immediately after that, the yen did appreciate, and the consumer wants to cancel the

contract.

BGB241 2 v
BGB241 2

18

BGB355
BGB312d 19

5. A person in charge in a securities company said by showing past data ,,So far, we haven’t
experienced any of these products falling below par value, and this will continue in the future’.
Based on this judgment, the consumer made a contract to buy such financial products. The

products fell below par value and the consumer wants to cancel the contract.

app. 11



WpHG31T 2 1 2 2 BGB241

(Fraudulent Information / Misrepresentation)

What is the effect on a contract when the consumer has relied on the seller’s fraudulent
information or misrepresentation? What if the consumer had been notified of such

information in the past?

6. In a sale of residential lands, a consumer made a contract believing the seller’s representation
that there was no problem with the land, though there was a cliff nearby. However, the buyer
later discovered that he could not construct a house on the land as planned, but would have to

first construct a supporting wall. He wants to cancel the contract.

(1)
BGB119 2 2
BGB119

BGB119 1

BGB122 22
BGB122 2
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BGB122

(@)

BGB123

3)

BGB439

BGB434 1 =

BGB437 24

25

BGB440 26

BGB346

10

app. 13

27



7. A consumer made a contract to receive TV broadcasting after the company salesperson
explained that the contract could be cancelled at any time. However, the fact was that he could
not cancel if for four years. As he would not have entered into the contract if he had known this

fact, he wants to cancel it.

BGB305b
28

(Intentional Failure to Give Notice)

What is the effect on a contract when the seller intentionally fails to inform the consumer of certain

important facts? What if this failure is caused by negligence?

8. A consumer bought a flat on the first floor of a building, believing the seller's promise of a ,good
view and much sunshine’ due to vacant land next to the building. Half a year later, a new building
was constructed on the vacant land which obstructed the good view and sunshine. The seller
intentionally did not reveal the building plan next to the flat though they did know about the plan

. Would this case be treated differently if the seller did not know about the building plan but

could have easily found out by making a simple examination?

1 6

BGB122 2

BGB123

app. 14



BGB434 1 29
BGB440

@)

9. A consumer bought a cellular phone when the shop was advertising that there was a reduction
by 20 % of the price of two weeks earlier, but two weeks later, the same phone was reduced to

half the price. The salesperson knew the shop would lower the price, but did not tell the customer.

(Unsolicited Offer)

10. A consumer was stopped by a seller on the street and was given an explanation of goods for

app. 15



many hours at a coffee shop (not in the seller’s office). The consumer was not interested in
purchasing the goods, but entered into contract after the seller told him he was obliged to

because of the long explanation given. (Also abuse of circumstances in Japan)

BGB241a 30

BGB241a

BGB312 1 1 3

BGB312

BGB312 1 3

BGB312 1 3

BGB355 1 1

BGB357 1 31 BGB357
BGB346 32

app. 16



BGB357 2 2 40

BGB357 3 BGB346 2

(ein nicht begrindungspflichtiges Widerrufsrecht)
BGB357 3

33

11. A consumer was led into a seller’s office after being told by the seller that he only wanted to
tell about a profitable business prospect. The seller then prevent him from leaving by starting to

explain other goods, and the consumer finally made a contracts with him.

BGB312 1 3

BGB312 1 1 3

10

12. A remodelin business agent visited the house of a 65 year-old man and talked him into
entering a contract even though he had posted a notice saying ,No Door-to-Door Sales!” on his
entrance . How would the outcome of this case be different if, having received a
Telefone call from the old man, the agent visited his house and induced him into a more

expensive remodeling job than he wanted?

BGB312 BGB312 1 1

app. 17



BGB312
BGB35 2 1

1 3
BGB312 3
BGB312 3 1 BGB312 3 1
2
2002 1 1 BGB312
BGB138
BGB312

app. 18

3
2
BGB355
BGB138 1



*

Mary-Rose McGuire, Verbraucherschutzrecht in Deutschland, 2006, ders., Consumer
Protection under German Law, 2006.

Bork, Reinhard, Allgemeiner Teil des Burgerlichen Gesetzbuchs, Tuibingen 2000.
Bulow, Peter / Artz, Markus, Verbraucherprivatrecht, Heidelberg 2003.
Koéhler, Helmut, BGB-Allgemeiner Teil, 25. Auflage, Miinchen 2001.
Rebmann, Kurt / Sacker, Franz Jurgen / Rixecker, Roland (Hrsg.), Minchener Kommentar zum
Burgerlichen Gesetzbuch, Band 1, Allgemeiner Teil 8§ 1-240, Miinchen 2001.
Rebmann, Kurt / Sacker, Franz Jurgen / Rixecker, Roland (Hrsg.), Minchener Kommentar zum
Burgerlichen Gesetzbuch, Band 2a, Schuldrecht Allgemeiner Teil 88 241-432, Miinchen 2003.
Riesenhuber, Karl, Europaisches Vertragsrecht, Berlin 2003.

2006 3 5 13 (Prof.

Dr. Hans-Jurgen Ahrens) (Verbraucherzentrale Bundesverband e.V.
(VZBV)) (Helke Heidemann-Peuser)

1 BGB312 2001 11 26 2002 1 1

@
1.
2.

BGB355

BGB356
) (Belehrung) BGB357 1 3

2 BGB13 2000 6 27 2000 6 30

3 BGB355 2004 12 2 2004 12 8
@)
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@)

1 2
1
3) 6
1
2 1 (ordnungsgeman)
BGB312c 2 1
BGB126b
4 BGB823
1)
(2)
Verschulden
5 BGB280 2001 11 26 2002 1 1
1)
2 BGB286
3 BGB281 BGB282 BGB283

6 BGB138
@
@

app. 20



7 BGB481 2001 11 26 2002 1 1
(€)) (Teilzeit-Wohnrechtevertrage)
3 1
7,8,9 3

@

®

8 BGB485 2002 7 23 2002 8 1

[€h) BGB355
@ 5 2

©)) BGB482 BGB483
BGB355 1 2 1

) BGB482 2

5) BGB357 1 3

9 BGB309 6 2001 11 26 2002 1
1

10 ywaG3

(nicht nur unerheblich) (unzulassig)
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11 BGB14
@

)

12 ywGs
(1)UWG3

)

@ 1

3. UKlaG4

4.
@ 1

(5)UKlaG13
1 1 3
UWG8 3 2

UwGs

13 BGB123
@)

)

14 UuwaG4
UWG3

2000

6

27 2000 6 30

(ABI.EG Nr.L166S.51) 4

UWG
4
UKlaG1 2

(im menschenverachtender Weise)

app. 22

UKlaG3
UWG8

1998
UKlaG3
1 2



(unangemessen unsachlichen Einfluss)

2.

3.

4, (Geschenken)
7. (Kennzeichen)
8.

(Unternehmensleitung)

a)
b)
c)
10.
11.

15 UwWG3

(nicht nur unerheblich)

16 UWG5
@)
@)

(Ehrungen)

(Wertschatzung)

(gezielt behindert)

UWG3

(Merkmale)

(Art)

app. 23

(Inan- spuchnahme)

(Inanspuchnahme)

(unzulassig)

(Auszeichnungen)



® 2

(4)

()

(nicht in angemessener Menge vorgehalten ist)
2

17 BGB241 2001 11 26 2002 1 1
@

)

18 MiunchKomm - Roth, § 241 BGB Rn. 143 f.

19 BGB312d 2004 12 2 2004
12 8
@) BGB355
BGB356
) BGB355 2 1 BGB312 2

®)

(4)

app. 24



BGB156

o o M w

(Anteilsscheinen)

(5) BGB495 BGB499
BGB355

(6)

20 WpHG31
(1)
1.

)

@ 1 2

21 BGB119
)

BGB356

BGB357 1

(Gewissenhaftigkeit)

app. 25
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)

22 BGB122
1) BGB118 BGB119 BGB120

@)

23 BGB434 2001 11 26 2002 1 1
@

(Kennzeichnung)

)

@)

24 BGB437 2004 12 2 2004 12
8

1. BGB439
2. BB440 BGB323 BGB326 5 BGB441

3. BGB440 BGB280 BGB281 BGB283 BGB31lla
BGB284

25 BGB439 2004 12 2 2004 12 8
@)

app. 26



@)

©) BGB275 2 3

4) BGB346 BGB348

26 BGB440 2001 11 26 2002

1 1
BGB281 2 323 2 BGB439 3

27 BGB346 2002 7 23 2002 8 1
@)

)
1

®)

(4) 1 BGB280 BGB283

28 BGB305b 2001 11 26 2002 1 1

app. 27



29 BGB433

BGB433
1

@)

)

30 BGB24la
@

@)

®)

31 BGB357
@)

1

2
BGB434

BGB434

1

1

3

BGB440
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CASES:. UK

Suitability Rule:

What is the effect on a contract of the seller using inappropriate methods or undue influence to

induce a consumer to enter into the contract?

Various laws control specific situations i.e. doorstep selling and distance selling
and often provide the remedy of cancellation. Private law remedies tend to focus
on the equitable remedy for undue influence which requires the abuse of an
ability to influence, often involving relationships of trust, which does not exist in
the majority of consumer sales situations. Such situations are more likely to exist
in relation to financial services where the seller becomes more of an adviser.

1. A door-to-door salesperson from a telephone company sold a man of 80 years old a
telephone machine featuring highly advanced functions with a 7 year lease contract that had a
one milion yen fee. The elderly man, living in a small house on a pension, does not need a
machine with complicated functions which are too difficult to use, and he cannot afford to pay

the lease fee. His family member wants to cancel the lease contract.

As the contract was entered into in the consumer’s home the Consumer
Protection (Cancellation of Contracts Concluded Away from Business Premises)
Regulations 1987 would usually apply. The consumer would have seven days in
which to cancel the contract. However, as the lease would be a regulated
consumer hire agreement (Consumer Credit Act 1974, s.15), unless 1 million yen
exceeds £25,000; and since it was presumably cancellable as the trader would
have made oral representations ion the presence of the hirer then the 1987
Regulations would not apply and the cancellation rights under the Consumer
Credit Act 1974 come into play. These give the consumer five days from the
receipt of the relevant contract or notice in which to cancel. In the case of credit
contracts where the copy requirements are not complied with the contract will be
unenforceable without a court order. In most cases the court has a discretion
whether or nor to enforce the agreement, but where no notice of cancellation
under s.64(1) is provided there is currently no discretion to allow enforcement of
the contract(s.127(4)(b). It is proposed to remove this lack of discretion in the
current Consumer Credit Bill before Parliament. It would be difficult to envisage
this situation being brought within the private law heads such as undue
influence.

2. A salesman induced a man on welfare to buy a membership in a luxurious resort. He wants to
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cancel the contract because he cannot make payments under it, but has been told that he has

to pay a penalty fee.

Again it would be hard to bring these situations within common law doctrines like
undue influence without more information on the nature of the relationship
between the parties. Assuming it is an arm’s length relationship and the contract
did nor arise in situations where a cooling-off period applies (i.e. doorstep,
distance sales and in this context timeshares) then the best tactic would be to
attack the penalty clause. There are common law rules prohibiting penalty
clauses (as opposed to liquidated damage clauses) and the Unfair Terms in
Consumer Contracts Regulations 1999 at Sched 2(e) gives as an indicative unfair
term one which requires any consumer who fails to fulfil his obligation to pay a
disproportionately high sum in compensation.

3. After being induced by a door-to-door sales remodeling agent to enter into an expensive contract to

remodel his house, a 70 year old man lost all the money he had saved for his old age.

As in question 1 this would depend upon the availability of a right to cancel. If
there is no credit element then the right would be the seven day cancellation
period under Consumer Protection (Cancellation of Contracts Concluded Away
from Business Premises) Regulations 1987. It will again be difficult to bring these
situations within the doctrine of undue influence.

Similar type: Abuse of circumstances

Is an effect of a transaction denied if a salesman forces a consumer to make a contract by

exploiting dependent relationship between parties?

Where a dependent relationship is invoked then the law of undue influence will
be relevant. Barclays Bank v O'Brien [1994] 1 AC 180 described three scenarios:
Class A covered actual undue influence, Class two invoked presumptions of undue
influence. Class 2A covered various relationships such as solicitor/client where
there was a presumption of influence and Class 2B where the complainant proved
the de facto existence of a relationship of trust and confidence. It is unlikely that
in most consumer sales a salesman customer relationship would fall into Class 2A.
It may be Class 2B or Class 1. The House of Lords in Royal Bank of Scotland v
Etridge (no2) [2002] 2 AC 773 recently reviewed the relevant principles and in
particular noted that there was not in fact a presumption of undue influence in
relation to Class 2, merely a presumption of influence and it is only where this is
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coupled with a transaction which calls for explanation that the burden of proof is
reversed and placed on the party with influence to explain the transaction. The
general rule is that a contract entered into under undue influence is voidable.

Offer of Assertive Judgment

What is the effect on a contract of a salesperson inducing a consumer to enter into the contract
based on the salesperson’s assertive judgment? Also, what types of assertive judgment are

considered to be illegal?

In private law it will be necessary to bring this within either misrepresentation or
undue influence. As regards financial services it is more likely that it will be dealt
with under the codes of conduct of the Financial Services Authority.

4. A consumer was induced by a person in a securities company to buy foreign bonds by phone.
Since the salesperson said the Japanese yen wouldn’t appreciate for a period of time, he bought
them. Immediately after that, the yen did appreciate, and the consumer wants to cancel the

contract

The Financial Services (Distance Marketing) Regulations 2004 provide for a 14
day cancellation period when financial services are sold through distance
contracts. There are various exceptions to this right to cancel (reg. 11) including
for where the price of that service depends upon fluctuation in the financial
markets outside the supplier’s control. If the bond was linked to the market in
any way then the contract would be excluded. Equally services related to foreign
exchanges are cited as one form of excluded example, but it could be argued that
the bond was not dependent upon such fluctuations merely the means of paying
for it had become more expensive but that was independent of the service. There
may also be breach of the rules on the provision of information in distance
contracts that are also found in the Financial Services (Distance Marketing)
Regulations 2004 in which case the cancellation period is extended until the
correct information is supplied.

Is the statement about the yen not appreciating for a period a misrepresentation?
A misrepresentation of fact not opinion is required for a misrepresentation to be
actionable. Of course if the trader had misrepresented their opinion that would be
a different matter and a claim for misrepresentation would be possible. Moreover
the court has taken the view that where experts make a forecast this can be taken
to be a warranty that it is made on a reasonable basis (see Esso Petroleum v
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Mardon [1976] QB 801). Applying this to misrepresentation there could be an
implied representation that there were facts to support the forecast and that
could be the foundation for a claim of misrepresentation on the basis that the
salesperson was impliedly stating that reasonable skill and care had been used in
making the statement. However, this might be easier to apply in contexts where
there are facts that it can be readily established should have led to different
conclusions. With something as difficult to predict as currency fluctuations this
may be more difficult.

As regards the rules in the FSA Handbook Principle 9 on relationships of trust
might be relevant if the relationship fell into such a category. This states that A
firm must take reasonable care to ensure the suitability of its advice and
discretionary decisions for any customer who is entitled to rely upon its judgment.
There may also be breach of Conduct of Business (COB) standards relating to
know your customer, suitability and risk .The FSA rules do not give any direct
contractual rights but may be the basis for redress before the Ombudsman.

5. A person in charge in a securities company said by showing past data, “So far, we haven’t

experienced any of these products falling below par value, and this will continue in the future”.

Based on this judgment, the consumer made a contract to buy such financial products. The

products fell below par value and the consumer wants to cancel the contract.

As this is not a distance contract the Financial Services (Distance Marketing)
Regulations 2004 will not apply. As regards misrepresentation if the statement
about the past is true there is probably no action, unless it can be shown that the
statement about the future was more than an opinion or was an opinion that was
not really held. It would have to be shown either that he really did not believe the
statement about future prospects or that he impliedly misrepresented underlying
facts that he should have based the statement on if he had exercised reasonable
skill. Equally the rules in the FSA Handbook will be relevant.

Fraudulent Information/ Misrepresentation

What is the effect on a contract when the consumer has relied on the seller’s fraudulent

information or misrepresentation? What if the consumer had been notified of such information in

the past?

Fraudulent misrepresentation gives rise to the right to rescind and/or claim
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damages. If the consumer had already been told of the information it may be
difficult for them to argue they had been induced to enter the contract by the
misrepresentation.

6. In a sale of residential lands, a consumer made a contract believing the seller’s representation
that there was no problem with the land, though there was a cliff nearby. However, the buyer
later discovered that he could not construct a house on the land as planned, but would have to

first construct a supporting wall. He wants to cancel the contract.

Assuming the seller did not know of any problem then it is hard to see how he
could be liable. Also it would be necessary to know why he had to support the wall.
If it was due to the cliff then this should have been equally obvious to the buyer or
his surveyor. Conveyancing is a specialist area of law about which I am not
specialist. However, the general rule is that the principle of caveat emptor applies
more strongly in relation to land as parties are normally expected to have legal
advice and instruct surveyors. The purchaser’s solicitor will usually send the
vendor a questionnaire and if the seller had misrepresented the position when
replying to those questions then an action would lie.

7. A consumer made a contract to receive TV broadcasting after the company salesperson
explained that the contact could be cancelled at any time. However, the fact was that he could
not cancel it for four years. As he would not have entered into the contract if he had known this

fact, he wants to cancel it.
Leaving aside any right to cancel because of the circumstances of the conclusion of

the contract (doorstep and distance selling, credit contract etc.) there would be a
right to rescind the contract on the basis of misrepresentation.

Intentional Failure to Give Notice

What is the effect on a contract when the seller intentionally fails to inform the consumer of certain

important facts? What if this failure is caused by negligence?

In general there is no obligation in English law to disclose information. There are
three common law exceptions to this principle. First silence can be a
misrepresentation where it distorts a positive representation i.e. in the case of
half-truths. Second certain contracts impose an obligation of uberrima fides (e.g.
insurance contracts) with respect to which there must be full disclosure of
material facts. Furthermore there may be a finding of constructive fraud on the
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basis of non-disclosure where the parties are in a confidential or fiduciary
relationship. This has not been restricted to tradition fiduciary relationships but
extended to all situations in which there was abuse of confidence or influence.
However, this would not normally exist in the typical sales situation.

Whether there was negligence or not would affect the different remedies available
for fraudulent, negligent and innocent misrepresentation.

8. A consumer bought a flat on the first floor of a building, believing the seller’s promise of a “good
view and much sunshine” due to vacant land next to the building. Half a year later, a new
building was constructed on the vacant land which obstructed the good view and sunshine. The
seller intentionally did not reveal the building plan next to the flat though they did know about the
plan. Would this case be treated differently if the seller did not know about the building plan but

could have easily found out by making a simple examination?

Where the seller intentionally did not reveal the building plans then the
statement “good view and much sunshine” this would be a half truth and
therefore a misrepresentation. In Dimmock v Hallett (1866) LR 2 Ch App 21 two
farms were sold as being let when in fact both tenants had given notice to quit.
There was found to have been a misrepresentation. However, there would be no
obligation on the seller to investigate potential building plans and if he did not
know about them then there would have been no misrepresentation.

9. A consumer bought a cellular phone when the shop was advertising that there was a reduction
by 20 % of the price of two weeks earlier, but two weeks later, the same phone was reduced to

half the price. The salesperson knew the shop would lower the price but did not tell the customer.
So long as the comparison with the earlier price was correct there would seem to

be no liability here. It might be different if the seller had tried to induce the buyer
by statements suggesting the offer would not last.

Unsolicited Offer

10. A consumer was stopped by a seller on the street and was given an explanation of goods for
many hours at a coffee shop (not in the seller’s office) . The consumer was not interested in

purchasing the goods, but entered into contract after the seller told him he was obliged to

because of the long explanation given. (also Abuse of Circumstances in Japan)

Whether or not this contract is cancellable (within 7 days)would depend upon
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whether it fell within the Consumer Protection (Cancellation of Contracts
Concluded away from Business Premises Regulations 1987 S.1. 1987/2117. This in
turn depends upon where the contract is made. One set of situations refers to
contracts made in the consumer’s home, the home of another person or the
consumer'’s place of work. A coffee shop would not seem to fulfil these criteria.
Alternatively the Regulations apply to contracts made during an excursion
organised by the trader. However, it seems hard to suggest that taking someone
into a coffee shop could be an organized excursion. However. if there was a credit
element linked to the supply of goods then the contract might be cancellable
under s.67 Consumer Credit Act 1974 for if oral representations have been made
in the presence of the debtor then it is cancellable if not made on the trade
premises of the creditor, any party to a linked transaction or negotiator. It will
probably be difficult to sustain an action based on undue influence merely on the
basis of aggressive selling techniques, but particular circumstances might
conceivably give rise to such a claim where it can be shown a party exerted undue
influence on the other party,. Usually however, there will need to be some basis
for why one party would be in this advantageous position. In this situation it
would need the facts to show that the unfair and improper conduct of the trader
was such that the buyer felt forced to enter the contract. This is unlikely to be
found solely on the basis that there was persistent selling. However, the tactics
used during the conversation, especially if they preyed on fears or emotions might
justify a finding on undue influence. This position may be improved after the
implementation of the Unfair Commercial Practices Directive, but it is not certain
that this will provide for private remedies.

11. A consumer was led into a seller’s office after being told by the seller that he only wanted to
tell him about a profitable business prospect. The seller then prevented him from leaving by

starting to explain other goods, and the consumer finally made a contract with him.

Such situations might be caught once the Unfair Commercial Practices Directive
is implemented, but presently would not seem to be covered by the law. The
various rights to cancel would not apply as the contract was concluded on the
trader’s premises. The luring of the customer into the premises on false pretenses
even if a misrepresentation could not be said to have induced in a causative sense
the contract that was eventually concluded.

12. A remodeling business agent visited the house of a 65 year-old man and talked him into
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entering a contract even though he had posted a notice saying “No Door-to-door Sales!” on his
entrance. How would the outcome of this case be different if, having received a telephone call
from the old man, the agent visited his house and induced him into a more expensive remodeling

job than he wanted?

Where there is an unsolicited doorstep contract entered into then there would be
a seven day cancellation period under the Consumer Protection (Cancellation of
Contracts Concluded away from Business Premises ) Regulations 1987 S.I.
1987/2117. This cancellation right does not apply where the visit to the home was
at the express request of the consumer. There is an exception for this where the
goods or services to which the contract relates are other than those for which the
customer requested the visit. So far the 65 year old man might be able to bring
himself within the cooling off period depending upon how specific his request was
and how different the actual goods contracted for were. But he will probably be
unable to satisfy the second requirement, that he did not know or could not
reasonably have known that the supply of those other goods or services formed
part of the trader’s business activities. Thus it would seem only if the contract
related to very unusual goods or services would there be any chance of the
cancellation period applying. Again if credit was involved there would be the
opportunity to cancel the contract under s.67 Consumer Credit Act 1974. Common
law and equitable remedies would only be available if the particular
circumstances justified invoking doctrines such as undue influence.
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CASES:. USA

Suitability Rule:

What is the effect on a contract of the seller using inappropriate methods or undue influence to

induce a consumer to enter into the contract?

1. A door-to-door salesperson from a telephone company sold a man of 80 years old a telephone
machine featuring highly advanced functions with a 7 year lease contract that had a one million
yen fee. The elderly man, living in a small house on a pension, does not need a machine with
complicated functions which are too difficult to use, and he cannot afford to pay the lease fee.

His family member wants to cancel the lease contract.

This situation would be covered by the State Unfair and Deceptive Acts and
Practices Acts under the concept of ‘'unfairness’, and under general contract law in
the UCC dealing with unconscionability.

2. A salesman induced a man on welfare to buy a membership in a luxurious resort. He wants to
cancel the contract because he cannot make payments under it, but has been told that he has

to pay a penalty fee.

There is a common law rule against penalty provisions in contracts (Restatement
of Contracts).
(can only provide for liquidated damages).

3. After being induced by a door-to-door sales remodeling agent to enter into an expensive

contract to remodel his house, a 70 year old man lost all the money he had saved for his old age.

The Truth in Lending Act has provisions on rescission rights in home
improvement contracts.

The three day ‘cooling off' period may apply as it is calculated from the time of
proper disclosures being made.

Similar type: Abuse of circumstances

Is an effect of a transaction denied if a salesman forces a consumer to make a contract by

exploiting dependent relationship between parties?
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Offer of Assertive Judgment

What is the effect on a contract of a salesperson inducing a consumer to enter into the contract
based on the salesperson’s assertive judgment? Also, what types of assertive judgment are

considered to be ilegal?

4. A consumer was induced by a person in a securities company to buy foreign bonds by phone.
Since the salesperson said the Japanese yen wouldn’t appreciate for a period of time, he bought
them. Immediately after that, the yen did appreciate, and the consumer wants to cancel the

contract

There is a common law notion of fiduciary duty as well as professional rules in
various professions. In these cases the Securities Exchange Act would have
provisions holding securities dealers to very high standards of disclosure and
accuracy. Fraud may also come into play.

5. A person in charge in a securities company said by showing past data, “So far, we haven’t
experienced any of these products falling below par value, and this will continue in the future”.
Based on this judgment, the consumer made a contract to buy such financial products. The

products fell below par value and the consumer wants to cancel the contract.

There is a common law notion of fiduciary duty as well as professional rules in
various professions. In these cases the Securities Exchange Act would have
provisions holding securities dealers to very high standards of disclosure and
accuracy. Fraud may also come into play.

Fraudulent Information/ Misrepresentation

What is the effect on a contract when the consumer has relied on the seller’s fraudulent
information or misrepresentation? What if the consumer had been notified of such information in

the past?

6. In a sale of residential lands, a consumer made a contract believing the seller’s representation
that there was no problem with the land, though there was a cliff nearby. However, the buyer
later discovered that he could not construct a house on the land as planned, but would have to

first construct a supporting wall. He wants to cancel the contract.

This case may involve the local Building Codes and laws that regulate disclosures
by real estate agents, if there was one. Some contracts will say the parties are
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bound by the terms of the contract, not by the seller's representations. In any
event, the consumer could make a claim under the unfair and deceptive acts and
practices legislation. If the consumer had prior notice of the relevant information
then he cannot be said to have been deceived.

7. A consumer made a contract to receive TV broadcasting after the company salesperson
explained that the contact could be cancelled at any time. However, the fact was that he could
not cancel it for four years. As he would not have entered into the contract if he had known this

fact, he wants to cancel it.
This would come under the unfair and deceptive practices acts. Some states also

have separate laws that limit the time allowed under a contract for the provision
of future services.

Intentional Failure to Give Notice

What is the effect on a contract when the seller intentionally fails to inform the consumer of certain

important facts? What if this failure is caused by negligence?

8. A consumer bought a flat on the first floor of a building, believing the seller’s promise of a “good
view and much sunshine” due to vacant land next to the building. Half a year later, a new
building was constructed on the vacant land which obstructed the good view and sunshine. The
seller intentionally did not reveal the building plan next to the flat though they did know about the
plan. Would this case be treated differently if the seller did not know about the building plan but

could have easily found out by making a simple examination?

Disclosure requirements are stipulated in the unfair and deceptive practices acts
and the FTC half truth/literal truth provisions.

9. A consumer bought a cellular phone when the shop was advertising that there was a reduction

by 20 % of the price of two weeks earlier, but two weeks later, the same phone was reduced to

half the price. The salesperson knew the shop would lower the price but did not tell the customer.

Unsolicited Offer

10. A consumer was stopped by a seller on the street and was given an explanation of goods for
many hours at a coffee shop (not in the seller’s office). The consumer was not interested in

purchasing the goods, but entered into contract after the seller told him he was obliged to
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because of the long explanation given (also Abuse of Circumstances in Japan).

[Some states have laws on time share type sales which are similar to situation 9.]
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